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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Thursday, the 28th day of November, 2019 

Title Suit No. 177 of 2014 

1. Shri Bhuban Chandra Roy 

         ………….……Plaintiff. 

 

        -Versus- 

 

1. Heirs of Kasaruddin Sk. 

(a)  Mostt. Soritan Bewa 

(b)  Md Sahid Ali Sk 

(c) Md. Bellal Sk 

(d) Md. Opial Sk 

(e) Mostt. Mofila Begum 

(f) Mostt. Sofiya Bibi 

2. Md. Abdul Kuddus Sk. 

   ....…………Defendants. 

 

1. A.S.O, Golakganj 

2. S.O, Dhubri 

3. Collector, Dhubri 

4. Heirs of Lt. Harigopal Shil 

(a) Shri Sukh Lal Shil 

(b) Shri Dukh Lal Shil 

(c) Smti Santi Bala Shil 

(d) Smti Bina Bala Shil 

(e) Smti Mina Bala Shil 

(f) Smti Mamoni Shil 
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5. Heirs of Phanindra Nath Roy @ Barman 

(a) Shri Shyama Nanda Roy @ Barman 

(b) Heirs of Lt. Harish Ch. Roy 

(i) Smti Bhadreshwari Roy 

(ii) Shri Ajay Roy @ Barman 

(iii) Shri Bijoy Roy @ Barman 

(iv) Smti Rekha Rani Roy 

(v) Smti Maya Roy 

(vi) Smti Anjali Roy 

(c) Smti Renuka Roy 

(d) Smti Niranjani Roy 

(e) Heirs of Lt. Amrita Roy 

(i) Shri Dulal Roy 

(ii) Shri Atul Roy 

(iii) Shri Mukul Roy 

6. Heirs of Lt. Manindra Nath Roy @ Barman 

(a) Shri Tarun Kr. Barman 

(b) Smti Hema Lata Sarkar 

7. Legal heirs of Lt. Tareni Nath Roy @ Barman 

(a) Shri Shambhu Roy 

(b) Smti Binapani Roy 

(c) Smti Rita Roy 

(d) Smti Mina Roy 

(e) Smti Gauri Roy 

.......Proforma defendants. 

 This suit/ case coming on for final hearing on 04.10.2019 in presence of  

Shri R. N. Mondal and other.....………………………….…...Advocate/Pleader for Plaintiffs. 

Shri Atiqul Hoque and others .………………............…Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

 

1. This is a suit for declaration, khas possession, correction of record and 

permanent injunction. 
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Plaintiff’s Case 

2. The factual matrix of the plaintiff’s case in brief is that father of the plaintiff 

Bhadra Nath Roy was the Rayat in respect of land measuring 12B-02K-12L 

covered by Dag No.82 of Myadi patta No.43 under pattadars proforma 

defendant no.4, 5, 6 and 7. After the death of Bhadra Nath, plaintiff inherited 

the same. In the year 2010 plaintiff approached Kasuruddin to help him get 

his name mutated in the land records with a condition that the plaintiff would 

allow him (defendant) to enjoy 4(four) bighas of land for three years which 

was accepted by the plaintiff. Defendant no.1 took advantage of the situation 

and he illegally got his name mutated in the four bighas of land/ suit land and 

the name of plaintiff was recorded in the remaining area without the 

knowledge of the plaintiff. On the strength of the illegal mutation defendant 

no. 1 started constructing a temporary shed house. When plaintiff obstructed 

the defendant no.1 from raising such construction than defendant no.1 

disclosed that his name has been mutated in the said land by virtue of sale 

transaction. Thereafter plaintiff applied before the A.S.O, Golakganj for 

expunging the defendant’s name from the land record. The plaintiff stated that 

he has never sold the suit land to defendant no.1. On the contrary plaintiff 

alleges that defendant no.1 created forged documents by using the signature 

of the plaintiff which defendant no.1 has dishonestly obtained from the plaintiff 

with the motive to grab and sell the suit land fraudulently. Plaintiff further 

avers that defendant no.2 with the aid of defendant no.1 started constructing 

house in the suit land in last part of May. Hence, this suit. 

Written statement of Defendant 

3. The defendant No. 1 in his written statement has averred that plaintiff’s father 

Bhadra Nath Roy was a tenant in land measuring 8B-2K-12L while he was a 

tenant in the remaining 4 bighas of land. The defendant has acquired the right 

and title of an occupancy tenant by operation of law on the basis of his 

possession and enjoyment over the suit land as rayot. His tenancy was not 

recorded earlier but it was subsequently recorded by the authority. He has his 



Page 4 of 14 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 1, Dhubri 

residential houses in a part of the suit land with R.C.C boundary walls on all 

directions about 15-16 years prior to the institution of the suit. Hence he has 

prayed for dismissal of the suit.  

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this suit: 

(i) Whether the suit is maintainable in law and facts? 

(ii) Whether there is any cause of action for the suit? 

(iii) Whether the suit is barred by limitation? 

(iv) Whether the suit is undervalued? 

(v) Whether the plaintiff has right, title and interest over the suit land? 

(vi) Whether the defendants are illegally possessing the suit land and liable 

to be evicted? 

(vii) Whether the plaintiff is entitled to the relief as prayed for? 

(viii) To what other relief(s) the parties are entitled to? 

Discussion, Decision and Reasons Thereof 

5. Plaintiff in order to prove his case has adduced the evidence of three (3) 

witnesses viz. Shri Bhuban Chandra Roy as PW-1, Shri Nagendra Ray as PW-2, 

Shri Minaj Ali Sk as PW-3, Shri Birendra Nath Roy as PW-3 (Sic PW-4)/Official 

Witness and Smti. Sahida Begum as PW-4 (Sic. PW-5)/Official Witness and also 

exhibited a few documents. However the evidence of PW-2 was expunged on 

account of death of his death. 

6. The defendant side adduced the evidence of Shri Bellal Sk as DW-1 and Shri 

Sanjit Roy as DW-2 and also adduced some documents.  

7. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the arguments advanced by learned counsel for the 

Plaintiff and Defendants. Now let me examine the evidence and other materials 

available on the case records to decide the case at hand. 
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Issue No. (i): Whether the suit is maintainable in law and facts? 

8. The defendant in his written statement has merely stated that the suit is not 

maintainable, but during the evidence of the defendant, he has not led any 

evidence to show how the suit is not maintainable in law and facts. In fact on 

perusal of the plaint I find that plaintiff has filed the plaint in duplicate and 

pleadings are verified at the foot. I do not find anything on record to show that 

the suit is not maintainable in law and fact.  

Accordingly issue No. (i) is decided in affirmative.  

Issue No. (ii): Whether there is any cause of action for the suit? 

9. The main dispute between the plaintiff and defendants in the present suit is 

with respect to the four bighas of land as described in the schedule of the 

plaint. According to the plaintiff, the said land is a part of land measuring 12B-

02K-12L wherein the plaintiff is a tenant. But defendant has illegally got his 

name recorded in four bighas of land which is a part of measuring 12B-02K-

12L. Per contra the defendant has state that he is a tenant under land 

measuring 4 bighas which is a part of land measuring 12B-2K-12L. Hon’ble 

Supreme Court in A.B.C. Laminart (P) Ltd. v. A.P. Agencies, reported in (1989) 

2 SCC 163 has explained a cause of action in the following words:  

“12. A cause of action means every fact, which if traversed, it 

would be necessary for the plaintiff to prove in order to support his 

right to a judgment of the court. In other words, it is a bundle of 

facts which taken with the law applicable to them gives the plaintiff 

a right to relief against the defendant. It must include some act done 

by the defendant since in the absence of such an act no cause of 

action can possibly accrue. It is not limited to the actual infringement 

of the right sued on but includes all the material facts on which it is 

founded. It does not comprise evidence necessary to prove such 

facts, but every fact necessary for the plaintiff to prove to enable 

him to obtain a decree. Everything which if not proved would give 

the defendant a right to immediate judgment must be part of the 
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cause of action. But it has no relation whatever to the defence which 

may be set up by the defendant nor does it depend upon the 

character of the relief prayed for by the plaintiff.” 

10. Thus, the contesting claim of the parties with respect to the suit land, in my 

opinion has given rise to cause of action and driven the plaintiff to institute the 

present suit for declaration, correction of record and other consequential reliefs. 

Hence, I am of the opinion that there is cause of action.  

Accordingly, issue no.(ii) is decided in affirmative and in favour of the plaintiff. 

Issue No. (iii): Whether the suit is barred by limitation? 

11. The plaintiff has instituted the instant suit praying for declaration and 

possession of the suit land on the basis of his title over the suit land. Therefore 

the present suit shall be governed by the Article 65 of Limitation Act, 1963 

which prescribes a limitation period of 12 years when the possession of the 

defendant has become adverse to the plaintiff. According to the plaintiff cause 

of action arose in the month of February 2013 when defendant entered into 

the suit land and started constructing temporary shed. Thus, the possession of 

defendant in the suit land has become adverse to the plaintiff in the month of 

February 2013 and the suit has been instituted in the year 2014, which is within 

the period of limitation. 

Accordingly, issue No. (iii) is decided in affirmative and in favour of the plaintiff. 

Issue No. (iv): Whether the suit is under valued? 

12. The defendant in his written statement has stated that the suit is undervalued 

as present market value of the suit land is more or less 3 lacs per bigha.  

Defendant has further stated that the plaintiff should have filed this suit in 

appropriate forum.  On a bare perusal of the plaint I find that the plaintiff has 

instituted the suit praying for declaration with consequential relief and Plaintiff 

has valued the suit at Rupees 1,20,000/-. The substantial relief which the 

plaintiff has prayed for in the instant suit is for Declaration of Title, khas 

possession, correction of record of rights and permanent injunction. Here, the 



Page 7 of 14 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 1, Dhubri 

overall relief claimed by the plaintiffs is dependent upon the substantial relief 

which is the declaration for title and the other reliefs are consequential reliefs, 

as such the suit would be governed by 7(iv)(c) Court Fees Act. It has been held 

by the Houn’ble Gauhati High Court in Haripada Datta v. Madhusudan Datta, 

reported in 1984 SCC OnLine Gau 30 that:  

“The correct method of valuation of the relief in a suit for declaration 

with consequential relief is to put a single valuation and the option of 

valuing the reliefs rests with the plaintiff as was laid down by the 

Supreme Court in AIR 1958 SC 245 (Sathappa Chettiar v. Ramanathan 

Chettiar. In that case the Supreme Court observed: 

“If the scheme laid down for the computation of fees payable in 

suits covered by the several sub-sections of S. 7 is considered, 

it would be clear that, in respect of suits falling under sub-sec. 

(iv), a departure has been made and liberty has been given to 

the plaintiff to value his claim for the purposes of court-fees. The 

theoretical basis of this provision appears to be that in cases in 

which the plaintiff is given the option to value his claim, it is 

really difficult to value the claim with any precision or 

definiteness.” 

13. Therefore, it is established that the suit has been properly valued by the 

plaintiff. Accordingly, the Issue No. (iv) is decided in negative and in favour of 

the plaintiff. 

Issue No. (v): Whether the plaintiff has right, title and interest over 

the suit land? 

14. PW-1 in his examination-in-chief on affidavit has deposed that his father namely 

late Bhadra Nath Ray was enjoying the possession over land measuring 12B-

2K-12L as a rayot/tenant which is covered by Rayoti Khatian No. 27, Dag No. 

82. After the death of his father he has inherited the title of his deceased father 

with respect to the said land. PWs have further deposed that in the year 2010 

PW-1/plaintiff asked defendant late Kasuruddin to mutate the name of plaintiff 
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in his land measuring 12B-2K-12L. Late Kasuruddin agreed to help the plaintiff 

with the condition that he be allowed to occupy the suit land measuring 4 

bighas for a period of three years. According plaintiff allowed the Kasuruddin 

to occupy the suit land for a period of three years. PW-1 also deposed that 

Kasuruddin had obtained the signatures of the plaintiff in several blank papers 

for the purpose of mutation. Subsequently, Kasuruddin got his name mutated 

with respect to the suit land measuring 4 bigha which is a part of plaintiff’s total 

land measuring 12B-2K-12L. 

15. In order to prove the title of the PW-1, he has submitted five numbers of 

documents which are marked as Exhibits. Among all the Exhibits, Exhibit-4 is 

the Final Rayoti Chitha of village Musalmanpara and Exhibit-1 is the Certified 

Copy of Rayoti Khatiyan No. 27.  

16. It clearly transpires from Exhibit-1 that originally the name of Bhadra Nath 

Ray(father of the plaintiff) was recorded as Rayot in land measuring 12B-2K-

12L covered by Khatiyan No. 27, Dag No. 82. Subsequently the name of Bharda 

Nath Ray was struck off and the names of Bhuban Chandra Ray and Kasuruddin 

Sk. was recorded as Rayot and as per the order of Circle Officer dated 

11.10.2010 the name of Kasuruddin has been recorded in land measuring 4 

Bighas. 

17. It also transpires from Exhibit-4 that originally the name of Bhadra Nath Ray 

(father of the plaintiff) was recorded as Rayot in land measuring 12B-2K-12L 

covered by Dag No. 82. Subsequently the name of Bharda Nath Ray was struck 

off and the names of Bhuban Chandra Ray and Kasuruddin Sk. was recorded 

as Rayot. 

18. Per contra the case of the defendant is that father of the substituted defendant 

namely Kasuruddin was a tenant in the suit land by operation of law and on 

the basis of his possession and enjoyment over the suit land. DW-1 (Bellal Sk.) 

has deposed during his examination-in-chief on affidavit that his father 

Kasuruddin Sk. had paid Rs 4,00,000/-(Rupees Four Lakhs) to the plaintiff and 

obtained the possession with respect to 4 bighas of land. DW-2 namely Sanjit 

Ray has supported the evidence deposed by DW-1 and deposed that he was 
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an attesting witness to Exhibit-A, whereby his father i.e. plaintiff has sold the 

suit land in favour of Kasuruddin Sk. in consideration of Rs. 4,00,000/-. DW-1 

has further deposed that the name of Kosoroddin was thereafter mutated in 

the suit land as a rayot and he started residing therein with his brother by 

constructing house therein. On the basis of such possession and sale deed, 

Kosorudddin got his name mutated in the suit land before the Circle Office 

Golakganj. At the time of such mutation the plaintiff Buban Ch. Ray has not 

raised any objection. 

19. In order to prove the title of deceased defendant Kasuruddin, DW-1 has 

submitted Sale deed, Land Holding Certificate, Jamabandi of Khatian No. 27 

and Khatian No. 27. 

20. In Sale Deed marked as Exhibit-A, it is mentioned that on 02.05.2005 plaintiff 

has sold the suit land to Kasuruddin in consideration of Rs. 4,00,000/- in 

presence of Sanjit Ray and Jamaluddin as witnesses. It is also mentioned in 

Exhibit-A that the consideration amount has been received by the plaintiff. 

Exhibit-B is the Land Holding Certificate of the suit land issued in favour of 

Kasaruddin Sk. The contents of Exhibit-C and Exhibit-D are similar to Exhibit-4 

and Exhibit-1 respectively. 

21. The very fact that defendant Kasuruddin has allegedly purchased the suit land 

from the plaintiff shows that defendants have admitted the fact that suit land 

originally belonged to the plaintiff. Further Exhibit-4, Exhibit-1, Exhibit-C and 

Exhibit-D also shows that Plaintiff’s father namely Bhadra Nath Ray was the 

original tenant/rayot in land measuring 12B-2K-12L inclusive of the suit land. 

The exhibited documents placed on record shows that the suit land is a 

tenanted land and as per the evidence of DWs, it is apparent that DWs claim 

that Late Kasuruddin acquired the status of a tenant by purchasing the same 

from the plaintiff. Therefore the moot question at this stage is to ascertained 

whether a tenancy could be acquired by purchase vide Exhibit-A. 

22. Section 54 of the Transfer of Property Act clearly stipulates that “transfer, in 

the case of tangible immoveable property of the value of one hundred rupees 

and upwards, or in the case of a reversion or other intangible thing, can be 
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made only by a registered instrument.” Further as per Section 17 (1) (b) of the 

Registration Act, 1908 other non-testamentary instruments which purport or 

operate to create, declare, assign, limit or extinguish, whether in present or in 

future, any right, title or interest, whether vested or contingent, of the value of 

one hundred rupees and upwards, to or in immovable property must be 

registered. Exhibit-A is a document which purport to create right, title and 

interest of Kasuruddin over an immovable property, out to have been 

registered, but the same has not been registered as per the provisions of 

Section 54 of Transfer of Property Act and Section 17 (1) (b) of the Registration 

Act, 1908. Therefore the alleged transfer vide Exhibit-A is not a valid transfer 

in the eyes of law and the same shall not create or confer any right, title and 

interest upon Late Kasuruddin or his surviving legal heirs. 

23. Further, Section 8 of Assam (Temporarily Settled Areas) Tenancy Act lays down 

that: “An occupancy tenant shall have a right of transfer in respect of his 

holding with prior permission of the Government in the manner prescribed. A 

notice of such transfer shall be served on the landlord in the manner prescribed; 

Provided that an occupancy tenant shall not transfer his land to a non-

agriculturist.”  But there is nothing available on record to show firstly, that 

Kasuruddin was an agriculturist; secondly, that prior permission of the 

Government was obtained before transferring the tenanted suit land in favour 

of late Kasuruddin; thirdly, that notice of such transfer shall be served on the 

landlords namely Shri Hari Gopal ray, Shri Fanindra Nath ray, Shri Tarani Nath 

Ray and Shri Manindra Nath Ray. 

24. It is established from the above discussion that Late Kasuruddin has not legally 

acquired any tenancy rights over the suit land as the conditions laid down under 

Section 8 of Assam (Temporarily Settled Areas) Tenancy Act, Section 54 of 

Transfer of Property Act and Section 17 (1) (b) of the Registration Act, 1908 

have not been complied with. Further it is also not disputed that plaintiff’s father 

namely Bharda Nath Ray was the original tenant over land measuring 12B-2K-

12L inclusive of the suit land, therefore I am of the opinion that plaintiff shall 



Page 11 of 14 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 1, Dhubri 

inherit the entire 12B-2K-12L land inclusive of the suit land from his father by 

application of Section 7 of Assam (Temporarily Settled Areas) Tenancy Act. 

25. Thus, on the basis of the above discussion, I hold that plaintiff has right, title 

and interest over the suit land. 

Accordingly Issue No. (v) is decided in affirmative. 

Issue No. (vi): Whether the defendants are illegally possessing the 

suit land and liable to be evicted? 

26. DWs have deposed that Late Kasuruddin started possessing the suit land with 

his brothers on the strength of Exhibit-A by constructing residential house 

therein. However, it has been discussed in Issue No. (v) that the alleged 

transfer of the suit land by executing Exhibit-A is not a valid transfer in the eyes 

of law as the same has not been registered. It has also been established in 

Issue No. (v) that defendants have failed to prove that the essential conditions 

required for transferring the tenancy rights have been complied with. Therefore 

I am of the opinion that deceased defendant Kasuruddin had not acquired any 

tenancy rights with respect to the suit land. So the question of inheriting the 

tenancy rights of Kasuruddin by his legal heirs does not arise at all. Thus, it is 

proved that defendants are possessing over the suit land without any right, title 

and interest and they are illegally possessing the suit land and they are liable 

to be evicted therefrom. 

Accordingly, Issue No. (vi) is decided in affirmative. 

 

Issue No. (vii): Whether the plaintiff is entitled to the relief as prayed 

for? 

Issue No. (viii): To what other relief(s) the parties are entitled to? 

27. For the sake of brevity and precision, I shall proceed to discuss and decide 

issue no. (vii) and issue no. (viii) together. On the basis of the discussion and 

decision arrived in the foregoing issues, I am of the opinion that plaintiff is 

entitled to the following decree: 
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a. It is decreed that the plaintiff has right, title and interest over the suit 

land. 

b. It is decreed that the defendants, their agents or representative are 

liable to be evicted from the suit land and khas possession thereof be 

delivered to the plaintiff. 

c. It is decreed that the Revenue Authority shall correct the land record of 

the suit land in favour of the plaintiff by expunging or striking out the 

name of deceased defendant Kasuruddin. 

d. The defendants are permanently restrained from alienating any part of 

the suit land to any third party or erecting any further construction in 

the suit land.  

Accordingly, Issue No. (vii) and (viii) are decided in affirmative and in favour of 

the plaintiff. 

 

 

 

ORDER 

28. On the basis of the foregoing discussions, and decision arrived in the foregoing 

issues, I am of the opinion that plaintiffs’ suit stands decreed on contest without 

costs with the following decree as prayed for: 

a. It is decreed that the plaintiff has right, title and interest over the suit 

land. 

b. It is decreed that the defendants, their agents or representative are 

liable to be evicted from the suit land and khas possession thereof be 

delivered to the plaintiff. 

c. It is decreed that the Revenue Authority shall correct the land record of 

the suit land in favour of the plaintiff by expunging or striking out the 

name of deceased defendant Kasuruddin. 
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d. The defendants are permanently restrained from alienating any part of 

the suit land to any third party or erecting any further construction in 

the suit land.  

29. Prepare the decree accordingly within 15 (fifteen) days.  

30. Given under my hand and seal on this 28th day of November, 2019 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1 : Shri Bhuban Chandra Roy 

2. PW-2: Shri Nagendra Ray (Expunged due to death) 

3. PW-3 : Shri Minaj Ali Sk 

4. PW-4: Shri Birendranath Roy (Official Witness) (Sic. PW-3) 

5. PW-5: Smti. Sahida Begum (Official Witness) (Sic. PW-4) 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Rayoti Khatian 

2. Exhibit-1(1): Copy of Rayoti Khatian No.27 

3. Exhibit-2:  Tax Receipt 

4. Exhibit-3:  Notice of Complaint No.35/2014 

5. Exhibit-4:  Copy of Mul Rayoti Chittha 

6. Exhibit-5: Rayoti Chittha book of Vill-Musalmanpur, Gossaigaon. 

7. Exhibit-5(1): Dag No.82 along with official notes. 

Court's witness: - 

NIL 
Court's Exhibits:- 

 NIL 
Defendant’s witness: - 

1. DW-1 : Shri Bellal Sk 

2. DW-2: Shri Sanjit Roy 

Defendant’s Exhibits:- 

1. Exhibit A : Sale Deed. 

2. Exhibit B : Land Holding Certificate 

3. Exhibit C : Jamabandi of Khatian No.27 

4. Exhibit D : Khatian No.27 

5. Exhibit E : Prove certificate of 724 No. Basantipara L.P. School 

6. Exhibit F : Caste Certificate. 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 
Dhubri 


